EMPLOYER STATUS DETERMINATION
RAILCAR MANAGEMENT, INC.

This is the decision of the Railroad Retirenment Board concerning
the status of Railcar Managenent, Inc. (RM) as an enpl oyer under
the Railroad Retirement Act (RRA) and the Railroad Unenpl oynent
| nsurance Act (RU A).

I nformation regarding RM was provided in letters dated March 20,
1995, and May 2, 1995, from Janes A. Day, Vice President and CFO
of RM. According to M. Day, RM is a privately held
corporation which began operations on June 28, 1979. | t
initially began operations as a data service bureau (primarily
accounting) for investor owned railway equipnment I|leased to
various railroads. Since the md 1980's, RM has been processing
accounting data and devel oping and licensing software used in the
railroad industry to perform nmanagenent, accounting and
recor dkeepi ng functions. According to M. Day, since 1990 RM
has al so perfornmed adm nistrative and accounting services for the
Ceorgi a Pbrtheastern Rai | road Conpany, Inc. (GNRR), a short |ine
carrier.

RM and OGNRR share two common officers/directors. M. WIlds
Pierce is Chairman of the Board of RM and President of GNRR In
addition to being Vice President and CFO of RM, M. Janes Day is
Vice President - Finance of OGNRR | nformation provided by M.
Day also shows that M. WIlds Pierce owns 78.8% of the stock of
RM and 50% of the stock of GNRR In addition, M. Janmes Day
owns 1.1% of the stock of Railcar Mnagenent, Inc. and 1% of the
stock of GNRR M. Day stated that the services for GNRR account
for "less than 2.5% of RM's revenue."

M. Day provided a list of the rail carriers for which RM
provi des services; this list contains approxinmately 45 carriers,
of which about one-fourth have been found not to be covered
enpl oyers under the Acts. GNRR is the only rail carrier wth
which RM has any affiliation.

Section 1(a) of the RRA defines the term"enployer"” to include:

(i) any express conpany, sleeping-car conpany, and
carrier by railroad, subject to the subchapter | of chapter
105 of Title 49;

(1i) any conpany which is directly or indirectly owned
or controlled by, or under common control with, one or nore

! G\NRR has been found to be an enployer covered by the

Act s.
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enpl oyers as defined in paragraph (i) of this subdivision,
and which operates any equi pnment or facility or perforns any
service (except trucking service, casual service, and the
casual operation of equipnment or facilities) in connection
wth the transportation of passengers or property by
railroad, or the receipt, delivery, elevation, transfer in
transit, refrigeration or icing, storage, or handling of
property transported by railroad. [45 U S C § 231

(a)(1)(i) and (ii)].

Section 1(a) of the RUA (45 USC § 351(a)) contains
essentially the sanme definition.

Section 202.7 of the Board's regulations (20 CFR 202.7) provides
that service is in connection with railroad transportation:

* * * |f such service or operation is reasonably
directly related, functionally or economcally, to the
performance of obligations which a conpany or person or
conpani es or persons have undertaken as a conmon carrier by
railroad, or to the receipt, delivery, elevation, transfer
in transit, refrigeration or icing, storage, or handling of
property transported by railroad.

Finally, section 202.5 of the Board's regulations (20 CFR 202.5)
defines a conpany under common control with a carrier as one
controlled by the sane person or persons which control a rail
carrier.

RM is itself not a carrier by rail under section 1(a)(1)(i) of
the RRA. \Wiether RM is a covered enployer therefore turns upon
the two questions; the first being whether RM is under conmon
control with a rail carrier and the second question bei ng whet her
it provides a service in connection with rail transportation.
For the reasons set forth below, a ngjority of the Board finds
RM does not provide a service in connection wth rai
transportation, therefore, in the view of the ngjority we do not
need to address the issue of ownership or control.

The United States Court of Appeals for the District of Colunbia
has held that a rail carrier affiliate which repaired and rebuilt
rail cars perforned a service in connection wth rai

transportation. Despatch Shops, Inc., v. Railroad Retirenent
Board, 153 F.2d 644, 646 (D.C. Gr., 1946). However, in Board
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Order 85-16 the Board ruled that a car repair conpany affiliated
with a railroad that perforned only 4.4 percent of its service
for the rail affiliate was not performng covered service in
connection with rail transportation. See also, Board O der 83-
113. The Board has also determned that a rail carrier affiliate
whi ch perfornmed car and | oconotive repairs perfornmed a service in
connection with rail transportation where 95 percent of the
conpany's business derived from the rail industry, including
approximately 25 percent from its affiliated railroad. In Re
Appeal of Livingston Rebuild Center, Inc., Board Oder 91-122.
The decision of the Board was affirned by the Court of Appeals
for the Seventh Circuit in Livingston Rebuild Center v. Railroad
Retirement Board, 970 F. 2d 295, (7th Gr. 1991). Mre recently,
a mpjority of the Board has determined that a conpany which
perfornms 58.2% of its business with the railroad industry, but
only 2.5% of its business with its rail carrier affiliate, was
not an enpl oyer under the Acts because it provides only a m ninma
anount of service to its affiliate railroad. Board Coverage
Deci si on 93- 84.

As noted earlier, the facts in this case are that RM perforns
only 2.5 percent of its business for its affiliate rail carrier.
This is considerably | ess than the 25 percent |evel of affiliate
service at issue in the Livingston Rebuild case. The 2.5 percent
is also less than the level of affiliate service found
insufficient for coverage in Board Oder 85-16, and the sane
level of affiliate service found insufficient for coverage in
Board Coverage Deci si on 93-84.

Based on our review of relevant court decisions and prior
decisions of the Board, a majority of the Board finds that RM is
not an enpl oyer under Rai |l road Retirenent and Railroad
Unenpl oynment | nsurance Acts because it provides only a m ninal
anmount of service to its affiliated railroad.

den L. Bower

V. M Speakman, Jr.
(Di ssenti ng)
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Jerone F. Kever
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TO

FROM

SUBJECT:

Attached is a proposed coverage ruling for

At t achment

The Board

Cat heri ne C. Cook
General Counse

Coverage Determ nation

Railcar Management, Inc.

Board approval .
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TO : The Board

FROM : Catherine C. Cook
General Counsel

SUBJECT: Coverage Determ nation - Railcar Managenent, |nc.

In a nmenorandum dated Novenber 13, 1995, Labor Menber Speakman
pointed out that there appeared to be sone infornmation m ssing
from the proposed coverage decision with respect to Railcar
Managenment, Inc. In response to the Labor Menber's nmenorandum |
have added information showing the relationship of Railcar
Managenent, Inc. to the CGeorgia Northeastern Railroad Conpany,
the only <carrier wth which Railcar Mnagenent has any
affiliation. Since Railcar Managenent does only a small anount
of business with Georgia Northeastern, approximtely 2.5% and
since previous Board decisions require a percentage of business
with the carrier affiliate greater than 2.5% in order to find
performance of a service in connection with rail transportation,
| have not revised the draft decision to nmake a common control
findi ng. If the Board finds that Railcar Mnagenent is
performng a service in connection with rail transportation, the
draft decision can be revised to incorporate a finding wth
respect to common control.

At t achment
RLSI mons:rls:ik

2rm . cov
c. 1251-95



